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KPST-'l'V, Vallejo, California (in the San Francisco ADI),

has a home shoppinq format but broadcasts Chinese lanquaqe

proqramminq in prime time from 7:00 p.m. to 10:00 p.m., seven

days a week. Half of its Chinese lanquaqe proqramminq is news

and public affairs, much of which is produced by KPST-'l'V. This

service is desiqned to meet the needs of the Bay Area's Chinese

American population, which constitutes 10' of the total Bay Area

population and 20' of San Francisco's population. Without the

revenues derived from its affiliation with the Home Shoppinq

Network, KPST-'l'V could not have commenced oPeration in 1986 and

could not afford to provide the valuable Chinese lanquaqe

service on which the community now relies.

The Commission should define a home shoppinq station as one

devotinq more than 50' of its total broadcast hours ADd more

than 25' of its prime time hours to home shoppinq proqramminq.

This definition would not include stations (like KPST-'l'V) that

devote at least 75' of prime time to non-home shoppinq

proqramminq.

The Commission may make a qeneral determination that home

shoppinq stations ~ serve the public interest. However, it may

not make a qeneralized jUdqment that home shoppinq stations ~

D2t serve the public interest. An adverse determination as to

any particular station could only be made after the Commission
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reviewed that station's public .ervice Performance. The

criteria for jUdgaent .hould be the saae criteria the co_is.ion

uses in comparative renewal proceedings to determine whether a

licensee has earned a renewal expectancy.

As to the procedure, after the Report and Order in this

rulemaking is issued, each station that meets the definition of

a home shopping station and wishes to claim "must carry" rights

should have 60 days to submit a certified showing of its public

service record. The Report and Order, of course, will have to

give such stations adequate notice of the decisional .tandards

and the nature of the showing required. Based on the showing

each station made, the Commission would determine whether or not

that station is serving the public interest and warrants "must

carry" status. Failure to make a timely submission would result

in denial of "must carry" status.
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Before 1:he

•••hinqton, D~C.

In the Hatter of

Implementation of section 4(g) of the
Cable Television Consumer Protection
Act of 1992

Home Shopping station Issues

To: The Commission

)
)
)
)
)
)
)

MM Docket No. 93-8

COIQIII'I' or 11''1-"

Pan Pacific Television, Inc. ("Pan Pacific"), operator of

Television station KPST-TV, Channel 66, Vallejo, California,

submits the following comments on home shopping station issues

raised under the Cable Television Consumer Protection and

Competition Act of 1992 (the "1992 Cable Act") by the

Commission's NQtice Qf propQsed RUlemaking, FCC 93-35, released

January 28, 1993 (the "lifBK").

A. OVeryie. of 11''1-"

1. KPST-TV, which serves the San FranciscQ ADI television

market, began Qperatinq in 1986. FrQm the Qutset, the statiQn

has been affiliated with the HQme ShQppinq NetwQrk ("HSN").

HQwever, unlike many HSN affiliate statiQns, KPST-TV is nQt



owned in any part by HSN. Rather, it is 100' locally owned by

Chinese Americans.ll

2. The owners' purpose when they applied for the Channel

66 license in the late 1970's was to provide a Chinese language

television programming service. Approxiaately 10' of the

greater Bay Area population, and approximately 20' of San

Francisco's population, are composed of ethnic Chinese. Many of

these Chinese-Americans retain strong family, cultural, and/or

business ties to China (whether Taiwan, Mainland China, or Hong

Kong). Many do not speak or understand English. Among this

popUlation group, there is a substantial need and deaand for

Chinese language television programming, especially programs

reporting news and pUblic affairs of the "homeland."

3• KPST-TV addresses this need by broadcasting Chinese

language programming for three hours every evening during prime

time (7:00 to 10:00 p.m.), seven days a week. This programming,

which is described in detail beginning at page 10 below, is

enormously important to the Chinese-speaking population of the

Bay Area. A recent comprehensive public survey shows that KPST

TV is the Chinese language television station most watched by

1/ Pan Pacific applied in 1989 to assign the license of KPST
TV by distress sale to a company in which HSN owns a 49'
interest (BAPCT-890301KI). The disposition of that
application is under litigation before the Commission.
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the overwhelming majority (67') of Chinese speaking residents in

the Bay Area.2-1

4. To appreciate KPST-TV's public service contribution,

The co_ission must first understand a fundamental reality:

KPST-TV could not financially afford to provide this very

important service to the Chinese-American community without the

revenues the station receives from home shopping programming.

During the many years that KPST-TV's initial application was

pending before the Commission, the cost of the necessary

broadcast equipment and the cost of sYndicated proqramming

increased greatly. This left KPST-TV enough capital to build

the station, but not enough to purchase programming. The

station survived only because HSB supplied programming at no

cost and paid sufficient affiliate compensation to meet

OPerating expenses. Thus, apart from the public benefit of home

shopping programming in its own right, HSB's home shopping

service is now making possible 21 hours of prime time Chinese

language programming per week over KPST-TV in the Bay Area.

5. Before describing more fully the nature of KPST-TV's

proqramming, we first address some of the questions raised by

the BiBII.

2.1 See "KPST-TV Viewer Survey," appended hereto as Tab 1.
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B. D.finition of "Bo•• IhemPiDg" 11;ation.

6. The ~ at '5 seeks comment on how to define the

stations that are subject to section 4 of the 1992 Cable Act,

~., that are "predominantly utilized for the transmission of

sales presentations or program length commercials." (Por

purposes of these Comments, the shorthand term "home shopping"

is used to describe such programming.)

7. By definition, "predominantly" necessarily means at

least more than half. Hence, a station that airs home shopping

programming during fewer than half of the hours in its

programming week cannot be considered subject to section 4. Put

another way, a station devoting less than half its overall time

to home shopping programming is not "predominantly" a home

shopping station.

8. A station that devotes more than half of its overall

time to home shopping programming might or might not be deemed

subject to section 4. We propose the following definition as a

reasonable balance of competing considerations: a station will

be deemed "predominantly utilized for the transmission of sales

presentations or program length commercials" if more than one

half of the total hours, Ansi more than one-fourth of the evening

prime time hours, in the station's broadcast week consist of

such programs. The station's broadcast week would be the total

number of hours during which the station is on the air during
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the week. The evening prime time hours would be those specified

in 573.658 (k) of the Rules. Commercial spot announcements

associated with conventional (LJl., non-home shopping) prOCJraDlS

would not be counted as "sales presentations."

9. With one significant exception, this definition would

classify as a "predominantly" home shopping station any station

that broadcast home shopping programming more than 50 percent of

the time. The exception would involve prime time. If the

station devoted at least 75 percent of prime time to ngn-home

shopping programming, then it would not be classified as a

"predominantly" home shopping station (regardless of its

percentage of home shopping programming outside of prime time).

10. This definition construes "predominantly" in two

senses: "predominantly" in the sense of broadcast hours, and

"predominantly" in the sense of aUdience reach. As the

Commission well knows, one television hour is not equal to every

other television hour. Television audience reach is vastly

greater in prime time than in the rest of the broadcast day.

Hence, in "measuring" how a television station utilizes its

airwaves, the station's programming during prime time merits

special weight. A television station that broadcasts little or

no home shopping programming during prime time~ when the

aUdience is greatest, cannot fairly be called a "predominantly"

home shopping station, even though it may carry home shopping

the rest of the broadcast day.
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11. We believe that this definition reasonably implements

the intent of Conqress in enactinq Section 4. Moreover, it

recoqnizes that breadth of exposure to audiences is

realistically as siqnificant as mere total broadcast hours in

defininq the effective service of a television station.

C. fte 8u.t;ut;e Require. t;lae ~ '10 Revi..
lIela Bo.e Shopping Station InOiyi4ua11y

12. The l'IfBK at '11 seeks comment on whether the 1992

Cable Act contemplates or mandates individualized reviews of

home shoppinq stations to determine whether they operate in the

public interest. However, the l'IfBK tentatively expresses the

contrary view, L.A., that "a qeneral rulemakinq jUdqment as to

this class of stations as a whole" is appropriate. ~. In our

view, as explained below, the 1992 Cable Act permits a qeneral

judqment that home shoppinq stations as a class ~ serve the

public interest, but precludes a qeneral jUdqment that such

stations do not serve the pUblic interest. An adverse

determination as to any station must be based on an

individualized review of that station's pUblic service

performance.

13. section 4(q) of the 1992 Cable Act states in Pertinent

part (emphasis added):

"In the event that the Commission concludes
that one or more of such stations are
servinq the public interest, convenience,
and necessity, the Commission shall qualify
such stations as local commercial television
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for purposes of subsection Ca). In the
event that the Commission concludes that 2ntl
or aPre of such stations are not serving the
public interest, convenience, and necessity,
the Commission shall allow the licensees of
such stations a reasonable period within
which to provide different programming•••• "

The key phrase is "one or more." The only rational construction

of this phrase is that Conqress contemplated that different

judgments could be reached for different home shopping stations.

By definition, a uniform jUdgment could not be made about "one

or more" such stations; a uniform jUdgment could only be made

about "all" such stations.

14. Since individualized determinations are contemplated,

the next question is whether they are mandatory or whether the

co_ission has discretion to opt for a generalized judgment

instead. On this point, we believe that the Commission clearly

may conclude, as a matter of generalized judgment, that home

shopping stations ~ serve the public interest. Such a

conclusion could be based on general considerations unrelated to

the specific circumstances of partiCUlar stations. Those

general considerations might include the benefit to the public

of television home shopping as a program service, the

popularity of home shopping programming among viewers generally,

the importance of competition to nonbroadcast home shopping

services, and other public interest factors. If the Commission

concluded on the basis of such general considerations alone that

home shopping stations as a class do serve the public interest,
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then further inquiry and station-specific determinations would

be superfluous. Since Conqress plainly would not have mandated

a superfluous exercise, a generalized judCJDlent is permissible in

these circumstances.

15. However, if home shopping stations are not generally

adjudged as a class to serve the public interest, then

individualized reviews must be made to determine whether any

given home shopping station nonetheless serves the public

interest for reasons other than its home shopping programming.

Home shopping stations, like all other television stations, are

obligated to serve their communities. Particular home shopping

stations may meet that obligation just as well with public

service programming as conventionally-formatted stations do.

Indeed, some home shopping stations may provide JIl2I.:tl public

service programming than other stations do. For the Commission

simply to presume otherwise would be arbitrary.

16. Nothing in the 1992 Cable Act indicates that Conqress

intended the Commission to adopt such an arbitrary presumption.

Moreover, a fundamental policy of the Communications Act is to

encourage local public service broadcasting. That policy would

be undermined if the public service performance of a home

shopping station were ruled not relevant to whether the station

was operating in the pUblic interest. Without clear indication

of a contrary intent, the 1992 Cable Act should not be given a

construction at odds with an important policy of the
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communications Act. Thus, properly construed, the 1992 cable

Act precludes a blanket jUdgment that home shopping stations do

not serve the pUblic interest. That assessment must be aada

station-by-station, taking into account the individual public

service record of each.

17. The.tIfBII at !11 seeks co_ent on the process by which

such individualized determinations should be made. We propose

the following procedure.

(a) The Commission's Report and Order in this rulemaking

should articulate the public service standards by which home

shopping stations will be jUdged under Section 4(g) of the 1992

Cable Act. Every television station that meets the definition

of Whome shopping station" (as defined in the Report and Order)

and wishes to have "must carry" status would submit within 60

days (unless it had already submitted) a written showing of its

public service record during the past two years. (New stations

with no operational history would describe their proposed public

service programming and activities.) Failure to make a timely

submission would result in denial of "must carry" status.

(b) Public service record for this purPOse would include

all programming and other station-related activities (such as

community ascertainment efforts, co_unity outreach activities,

and the like) that, in a license renewal context, would be

relevant to a renewal expectancy under co_ission policy. Also

relevant would be (non-shopping) foreign language or other
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proqrlUlllling designed to meet special neec1ll ot viewer.. The

showing would not include any comparison with other station.,

and such comparisons would not be relevant.

(c) The Commission would assess each station's showing

according to the same criteria by which renewal expectancy would

be assessed in a license renewal proceeding. It the showing

would be sufticient to earn a renewal expectancy, the station

will be granted "must carry" status; otherwise it will be denied

"must carry" status.

D. 1I''1'-n'. Iroweetag

18. As stated above, KPST-TV broadcasts Chinese language

proqraaaing from 7:00 p.m. to 10:00 p.m. -- the principal prime

tim. viewing hours -- every evening ot the week. These 21 hours

constitute 12\ percent of the total broadcast week and, far more

significantly, 75 percent of all prim. time hours. Half of the

Chinese language proqramming is news, commentary, public

atfairs, documentary, educational, informational, and other non

entertainment proqramming. Much ot it is locally produced.}1

On the next page is a weekly grid showing each Chinese language

proqram. Program descriptions follow on the ensuing Pages.

}I KPST-TV also broadcasts a locally produced one-hour program
in English every Sunday morning focusing on religion and
family life.
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KPST-TV CH. 66 CHINESE PROGRAM SCHEDULE

EFFECTIVE: FEB. 1, 1993

MON TUE WED I TIIU FRI SAT SUN
7:00PM

I NEWS FROM CHINA WOMEN
7:00PM

7:15PM I
7:15PM HUASHENG 8:00PM

I HUA SHENG OPERA HOUSE VARIETY WOMEN
8:00PM SHOW

8:00PM
8:00PM

NEWS
I KPST-TV INTERNATIONAL NEWS FROM I

8:30PM TAIWAN
8:30PM

8:30PM NEWS
NEWS FROM TAIWAN NEWS 8:30PMI COMMENTARY FROM EXOTIC

8:55PM
TAIWAN

8:55PM LEGAL TAX FACE II TO

9:00PM FORUM FORUM FACE
CHINA

9:15PM

9:00PM WHO'S 9:15PM
WHO ON IT.V.

I KPST-TV DRAMA SHOWS 9:30PM

lO:ooPM HIGH
9:30PM

. PLACES I
(RELIGIOUS) lO:ooPM



19. • ... rraa Chiga. 15 minute. daily, Monday-Saturday.

National and local news of Mainland China, produced in part by

China's Central TV and in part by Shanghai TV.

20. • ... lro. "amA. 25-30 minutes daily, Monday-Sunday.

comprehensive satellite newscast covering news of Taiwan,

produced by the three television stations in Taiwan.

21. 118'-" In1;.matioul ..... 30 minutes daily Monday

Friday, 20 minutes on Saturday. International and u.S. news,

utilizing satellite feeds provided by ABC, W'l'N (World Television

News), and ABC affiliate stations throughout the u.S. The

prOCJram is produced by KPST-TV, which assembles and edits

Jlaterial from the feeds and employs four full time employees to

translate the audio and dub a voice-over in Chinese.

22. .... CODlA1;ary. 10 minutes on Friday. A weekly in

depth commentary on a current subject in the news, written and

delivered by KPST-TV' s part owner and general manager, David Li.

23. raa. "0 raa.. 15 minutes on Saturday. A news and

public affairs interview proqram, produced by KPST-TV, in which

people in the news are interviewed on politics, international

relations, the economy, finance, and similar subjects. Guests

within the past year have included Mr. Li Ruan, former premier

of the Republic of China ("ROC") in Taiwan; Mr. Ma Ying Jiou,

ROC Deputy Minister of the Council for Mainland Affairs; Mr.
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Tang Shu Bei, Executive Vice President of the Taiwan straits

Relations Council of Mainland China; James Liley, foraer u.s.
Ambassador to China; Mr. Chan Hsien Ching, Director of the North

American Affairs Coordination Council in San Francisco; Mr. Wang

Ro Wang, Chinese dissident writer; Mr. Wu Pe Hsiung, ROC

Minister of the Interior; Mr. szetu Hwa, member of the Hong Kong

legislature; Mr. Lu Chien Yuan, Vice President, Council for the

Preservation of Records of Japanese Atrocities in China; Mr.

Chien Fu, ROC Minister of Foreign Affairs; Mr. Chiu Chuang Huan,

Special Advisor to the President of the ROC; Dr. Yang Chen Ning,

Nobel Prize winner in physics; and Dr. Cheng Wan Li, Professor,

San Francisco State University.

24. Do'. Do OR ft. 15 minutes on Sunday. A news and

public affairs interview program produced by KPST-TV featuring

local public officials (such as the Mayor of San Francisco, city

supervisors, U.s. Senators and Representatives, and California

legislators) as well as prominent businessmen, professionals,

philanthropists, and other leaders from the private sector.

25. Legal lorua. 5 minutes on Monday. An informational

program produced by KPST-TV and hosted by a Bay Area Chinese

American lawyer, designed to educate Chinese-Americans about the

laws of California and the United States.

26. lu rorua. 5 minutes on Tuesday. An informational

program produced by KPST-TV and hosted by a Bay Area Chinese-
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American certified public accountant, designed to educate

Chinese-Americans about tax matters in the united states.

21. WOMD JIoJIeD. One hour on Sunday. A talk show

produced in Taiwan focusing on the role of women in society.

28. .otio ChiM. One hour and 15 minutes on Sunday.

syndicated informational and documentary programs about China.

29. ligh 'laol'. 30 minutes on Sunday. A religious

program produced by the San Francisco Chinatown Corps of the

Salvation Army.

30. I'S'-" Dr'" Show.. One hour daily, Monday-Saturday.

Light drama program series, produced mainly in Taiwan or Hong

Kong.

31. B'qa 'heM qplra 10u.I. 45 minutes daily, Monday-

Friday. Light drama program series, produced by various

television stations and program producers in Mainland China.

32. IUa SblM varilty ShoY. 45 minutes on Saturday. A

variety program, produced in Mainland China, featuring singing,

dancing, acrobatics, short drama, Chinese opera, and local

operas.

33. Publio s,aio, IppOUQO"Dt;.. KPST-TV also broadcasts

a variety of public service announcements (PSAs) in Chinese (in
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addition to the many PSAs it broadcasts in English during the

ho.. shopping portions of its prograJlJlling).

34. The importance of KPST-TV's Chinese language

programming service is evident in the findings of a

comprehensive public survey recently undertaken by KPST-TV among

Chinese-speaking residents in the Bay Area. The survey was in

the form of a written questionnaire published in the four major

daily Chinese language newspapers in the Bay Area over a one

month period in October-November 1992, which generated more than

8,500 non-duplicative responses. The findings, which are

submitted in Appendix 1 of these Comments, show that:

-- 92' of the Chinese-speaking population in
the Bay Area consider Chinese language
television "very important" (47') or
"somewhat important" (45') to them;

-- 85' watch more than one hour of Chinese
language television every day;

-- More than half (52') feel that three
hours of Chinese language programming a day
is not enough;

-- 67' watch KPST-TV more than any other
Chinese language station in the market; and

-- News programs are the single most popUlar
category of Chinese language programming on
KPST-TV.

35. These findings demonstrate beyond any doubt that KPST

TV i. performing a critical public service for the Chinese

American community in the Bay Area. Reinforcing this conclusion

are a great many expressions of support and appreciation that..
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the station has received for its Chinese language programming

froa members of the public. While it is impractical to

translate all such communications and submit thea with these

Co_ents, some examples are submitted in Appendix 2. Among the

comments of viewers are:

-- "I [would] like to thank [you] for
serving the Chinese co_unity of the Bay
Area. You have my sincerest resPect for
doing so much."

-- "I watch your 'News Co_entary' every
week. You have a very comprehensive grasp
of all problems and issues that we face
today. I think you have a profound and
positive impact on society."

36. KPST-TV's Chinese language proqramaing is clearly very

important to Chinese-American viewers who receive it. However,

this proqramaing is unavailable as a practical matter to a large

segment of the popUlation because KPST-TV is generally not

carried on cable. Approximately 68' of TV households in the San

Francisco market subscribe to cable. The practical difficulty

faced by the subscriber in switching from cable to over-the-air

reception effectively shuts KPST-TV out of cable homes. Indeed,

KPST-TV receives calls almost daily from cable subscribers

asking how they can get KPST-TV. The public interest is not

served when an important program service like that offered by

KPST-TV is, for all practical purposes, unavailable to two

thirds of the public.
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D. COaqlu,ioa

37. From the foregoing, it is clear that KPST-TV i. one

station with a general home shopping format that unquestionably,

in the words of section 4(g) of the 1992 Cable Act, "serv[e.]

the public interest, convenience, and necessity•• Under the

definition we propose in !8 above, KPST-TV would not be

classified as a station "predominantly utilized for the

transmission of" home shopping programming, because it devotes

75 percent of its prime time hours every week to non-home

shopping programming. However, even if KPST-TV were defined as

a home shopping station, the Commission could not possibly find,

in light of the information presented here, that KPST-TV does

not serve the public interest.

38. That conclusion necessarily leads to the following

broader conclusion: the Commission cannot make a blanket

jUdgment under section 4(g) that home shopping stations as a

class do not serve the pUblic interest. If at least one home

shopping station sl2§.I. serve the public interest (as KPST-TV

plainly does), then a universal jUdgment to the contrary is

patently invalid.

39. All of this demonstrates that the co..ission cannot

make ADX adverse determinations about home shopping stations

without first examining each such station's individual record.

Each station must be given the opportunity, with adequate

- 17 -



D. 00801u.l08

37. Prom the foreqoinq, it is clear that KPST-TV ia one

station with a qeneral home shoppinq format that unquestionably,

in the words of Section 4(g) of the 1992 Cable Act, "serv[ea]

the public interest, convenience, and necessity." Under the

definition we propose in !8 above, KPST-TV would not be

classified as a station "predominantly utilized for the

transmission of" home shopping programming, because it devotes

75 percent of its prime time hours every week to non-home

shoppinq programming. However, even if KPST-TV were defined as

a home shopping station, the Commission could not possibly find,

in liqht of the information presented here, that KPST-TV does

not serve the public interest.

38. That conclusion necessarily leads to the following

broader conclusion: the Commission cannot make a blanket

jUdgment under Section 4 (g) that home shopping stations as a

class do not serve the public interest. If at least one home

shoppinq station ~ serve the public interest (as KPST-TV

plainly does), then a universal jUdgment to the contrary is

patently invalid.

39. All of this demonstrates that the Commission cannot

make ~ adverse determinations about home shoppinq stations

without first examining each such station'S individual record.

Each station must be given the opportunity, with adequate
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notice, to submit an individualized showinq. Moreover, the

commission will have to define in advance the standards that

stations must meet and the showinq they must make in order to

qualify as "servinq the pUblic interest, convenience, and

nece.sity" within the meaninq of section 4(q). Failure to qive

stations adequate notice of what is required would invalidate

any ensuinq adverse determinations that the Commission made and

would lead to jUdicial reversals.

40. In SuJll, the Commission has only two alternatives in

this proceedinq: (a) it may reasonably conclude that home

shoppinq stations as a class ~ serve the public interest; or

(b) if unable to make that universal jUdqment, it may define the

applicable standards and establish a procedure by which each

home shoppinq station will submit a showinq and be judqed

individually. Any other approach, in our view, would be

arbitrary and thus unlawful.

Respectfully submitted,

PAN PACIFIC TELEVISION, INC.

By: ~oI\M\~~(~
Euqene F. Mullin
Nathaniel F. Emmons

March 29, 1993

MUllin, Rhyne, Emmons and Topel,
P.C.
1000 Connecticut Ave. - suite 500
Washinqton, D.C. 20036-5383
(202) 659-4700
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